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Preface

Human-induced climate change |s causing
widespread, parvasive disruption o human
and natural systems. Heatwan

lemval risa, drouahts and lloods threatan

the livelihoods of milllons of people, and
undermine development, lood security, and
ecosystams. While the Parls Agreemeant
sats a goal of limiting global wanming to
1.5°C~2°C above pra-industrial leveals,
currant actions arae far fram achieving that
target

The world is at a crossroads, and it is time
to start using all tha tools we have Laws
and regulations to address climate change
have emearged in many jurisdictions, and
craative lawyers have brought climate
cases to cowt even in the absence of such
laws. Climate ltigation has surged. holding
gavernments and caompanies accountable
far inadequata action and excessive
emissions. Even in China, we have seen
snme cases against wind and solar power
curtallmeant, orona-depleting substances,
and bltoodn mining.

In the run-wp 1o tha 2022 International
Seminar on Judicial Response (o Climate
Change co-hosted by the Supremea
Paaple’s Court of China, the Aslan
Devalopment Bank, and ClientEarth, we

surveyed environmental law experts to
nominate tha most impactiul climata

casas from around the warld The goal is

la inspirae judges, prosacutars, |awmakars,
NGO lawyers and legal professionals,

to understand the power of the law In
addressing climate change The storlas are
also maant (o ba accessible to readers who
hava no lagal background

Over a thousand climate cases have baan
braught annually In recen! yaars, I is
axtramely challenging to select only 10, We
sought to cover tha most iImpactiul cases,
and cover a variety of diffarant jurisdictions,
sectors, and legal strategies

We sincarely hopa that the 10 stories
pravide Inspiration. By applying the power
of tha law, together wa can choose a
healthier, safer, more dignified and climata
resillant fulure

Acknowledgemearts, The summarkes and legal

of the selecled cases are bhased on codurt

5, dnfarmabion fom refevant parties

5. amnd aaaianal marenals prossdood Dy

contribiling experts. Wear rateful to
all those who helped with drafting, edit g
tramnskEnon ding Zhengyan Wang, Jinghan
Zhae, and Yangd Zhang.
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Mew South Wales,
Avatralis, D

1. Australia:

Gloucester
Resources
Limited v.
Minister for
Planning

Court rejects new coal mine
in the wrong place at the
wrong time’

Summary

Tha Gloueestar vallay, located in the
Australlan stale of New South Wales, s an
idyllic rural region with unigque topographic
features. A mining company, Gloucester
Resources Lid (GRL) proposed to devalop
an open-cut coal mine hare, which was
expected to produce 21 milllon tons of
coking coal over a pariod of 16 years. The
planning autharty refused to grant approval
based an environmeantal and planning
grounds (not including climate changa),

This refusal was appealad by tha mining
compary (o the New South Wales Land and
Erviranmant Courl,

In his reasons for judgment, Justice
Prastan, Chief Judge of the Court,
axplainad in datall his decision to refuse
the appeal. The mast important and unigue
part of the judgmaeant |s the extensive
consideration ol the Project’s climata
change impacts. Othear cansiderati ons
Includea significant and unacceptabla
planning, viswal, amenity and social
Impacts, which could not be satisfactorlly
mitlgated.

Drawing upon a wida range of climata
change cases from all over the world
Ineluding Urgenda, Massachusetis v

EPA, elc, this s the first decision to reject
a coal mine development in Australia

for Its potential contribution to climate
change. This is espacially Impartant given
Australia’'s complex palitical discourse on
climate change. and Its lang history of coal
mining and exporl.

The Court convincingaly rejected various
arguments n support af the Project,
oullined below, emphasizing that “climate
change is caused by cumulative emissions
fram a myriad of individual sources, each
proportionally small relative to the glaobal
total of GHG emissions, and will be solved



by ababemant of the GHG emissions fram
thesa myriad of Individual sburces”.

Legal analysis
Climate change considerations

Based on clause 14(2) of tha State Erwi-
rommental Planning Polley [SEPP) (Mining,
Patraleum Production and Extractive
Industries) 2008, which provides that ®...
the cansent autharity must consider an
assassment al the greenhouse gas amls-
slons (ncluding dowrnstream emissions) ol
the development...”, the Court found that
the project's direct and Indirect emissions
would contribute to climate change, with
an aggregate emission of at least 37.8M
C0,-e over the Project’s life span—"a sire-
able Individual source of GHG emisslons.”

GRL contendad that the coal mine should

be allowed for tha following four reasons, all

rejected by tha Couwrt:

(1} Emisstons offset. GRL reasoned that
amissions from the Project would be
halancad by reductions ar carban sinks
from ather sources. Tha Cowrt said that
such an argurment |s "speculative and
hypothetical” because there is no evidence
af any speci{ic and certaln action ta “net
aul” the GHG emissions of the project.

(2} Possibility of abatament GRL
contended that the global abatemeant
task requires reducing emissions where
they count most and genarate the least
aeconamic and saclal harm. Refusing
approval of an individual coal mine wauld
not achleve this abatemant at least cosl
The Courl disagreed and held that the
authority’s t1ask is not to speculate on
how to achieve "meaningful emissions
reductions from large sources whara it is

"

Gloucester valbey. Grounovwest Glouorber

cost-effactive and alternativae technologles
can be browcght to bear®, nor 1o foarmulate
"policy as 1o how best to make emissions
reductions to achieve the global abatament
task”, but rmther, to determina whether

the particular developmaeant will rasult in
GHG emissions, the acceptability af the
emissions, and the llkely impact on the
climata, environment and paople.

(3) Assumptions of market substitution
and carbon leakage. GRL claimed that dus
1o strong demand for coking coal, even ||
this Project was denled, Investments would
flaw to ather countriaes, llkaly with less strict
GHG reduction obligations thus producing
al laast tha same amount of amissions.

A o
a

Tha Court doubtad the certainty of GRL's
market substitution argumeant, saying that
countries around the world are Ingreasingly
taking actions to reduce GHG emissions
not only to meet thelr cantributlans but also
o reduce air pallutlon. Developad countries
such ag Australia have a responsibility to
take the lead In taking mitigaticn measures
o reduce GHG emlissions,

On carban leakaga, the Couwrt hald that GRL
talled ta substantiata the avidanca. Thara
were other caking coal mines in Australla
operating to the highest environmental
standards in the world that could meet
current and likely future damand for coking
coal,

i4) Producing high quality coking coal is
justifiable. GRL cantended that the Praject
will produce high quality caking coal, not
thermal coal, which is needed for steel
production. Since steel |s critical to sociaty,
and there ara limlted substitutas for coking
coal, the GHG emissions af the Project

are justifiable. The Courl considerad that
GAL overstated this argument because the
current and lkaly future demand for coking
coal for stael production can ba met by
ather coking caal mines, both existing and
approved, in Australia



Social parformance considerations

Apart from emdronmental and climate
change considerations, the Court hald
that the “Project will have signilicant amnd
unacceptable planning, visual, and saclal
Impacts, which cannol be satisfactorily
mitigatad.” The Court also undertook a
cost benalit analysis and discussed the
aconomic and public benaflits of the mina,
Ineluding the direct economic banefits
irayalties, company Income tax), indirect
gconomic banelits lworker banefits,
suppller benafits], and the Iindirect costs I
concluded that the benelits af the Project
wara uncartain and overstatad, whila tha
lotal indirect costs (environmantal, social,
transport related, agricultural, agri-towrism
and tour|sm industrias, ete) were muwch
graater than assessad,

The Court finally concluded, vary succinctly
and forcefully, thal:

“An apan cut coal mine In this par of
tha Gloucesbar valley would ba in tha
wrong place al the wrang tima, Wrang
place because | s located ina scenic
and cultural landscage, prodmate ta
many paopla's homes and farms, will
cause significant planning. amenity,
wisual and social impacts. Wrong time
because the GHG emissions of the coal
minge and its coal product will Increase
glabal tatal concentrations of GHGs
al a tirme wihan what |6 now wgantly
neadad, in crdear to meet ganarally
agread climate targets, is a rapid and
deep decrease In GHG emissions,
These dire consequenceas should

be avolded. The Project shauld be
refusad.”

2. Netherlands:
Urgenda
Foundation v.
State of the
Netherlands

Court orders the State to
raise climate ambition

Summary

Following Urgenda's lower court victonles
In 2015 and 2018. In December 2018 tha
MNatherlands Supreme Court upheld a
Judgmant that the Netherdands governmaent
was obliged to reduce, by the end of 2020,
the emission of greenhouss gases by at
least 25% over 1990,

Tha case was initiated by the Urganda
Foundation, an NGO which develops plans
and measures (o prevent climate change,
and which also represented BEE Individuals
in this case. Bafore Urgenda initiated the
case, the Netherands was falling behind

s emissions targel, and had lowered its
ambitian to a 16% reduction by 2020,

The Suprema Court supported Urgenda's
claims under the hurnan rights law, and
hald that thae State is oblioed to achiave
that reduction targal due ta the rsk of
dangerous climate change that could have
a savare iImpact on the lves and welfare of
the residents of the Netherlands,

This |5 a groundbreaking case as it is the
first time a court astablished the legal duty
afl the State to Increasa ts elimats ambition,
The court makes clear that even if climate
change is a global problam, a State is not
preciuded from (ts individual respansibility,
and thus must do “its part”. The Urgenda
case was haavily debated among lagal
schalars, and inspired climate change
cases in Belgium, Canada, Colomisa,
Ireland, Garmany, Franca, Mew Zaaland,
Morway, tha UK, Switzardand and the EL.

Legal analysis

In 2012, Urgenda wrata to the Prime
Ministar af the Netherlands, asking the
State to take all measures necessary
to ensure a genulne reduction of Dutch

emissions. In Its reply, the govarmmaent
cited the absence al sufficiant actian

imtemationally. In 2013, Urgenda sarvad



A Dutch eourt hears the landmark Urgends
climale case. Chams Bekeesi bpends

Ariel view of green lields, Netherlands |right).

Ciara froems Ty

a summans on the government claiming
that the Metherlands s knowingly expasing
Its own citlzens o danger and requeasted
the State to reallze a reduction of 25% 1o
A% by 2020, campared 1o 1580 emlssion
levels, which was both necessany and most
cost-gffactive.

in 2015, tha District Court of tha Hagua
ruded in favour of Urgenda. finding that
the current target that almed for only a
16% reduction in 2020 was unlawful, and
arderad the State to reduce its emissiaons
by the and of 2020 by al least 25%
compared to 1990, The ruling was uphald
by the Court of Appeal in 2018 and linally
by the Supreme Courl.

Climate science and pace of reduc tion

Drawing on solid climate science, Urgenda
and tha State hoth agree on tha savera
consequances that dangerous climata
change has at both a glebal and lacal |ewveal,
The dispute therelore does nal concen
the nead for mitigation, but rathar tha pace
of amisslans reduction. In other wards,
whather a less stringent reduction batwaen
naw and 2030 and a sharp reductian
starting In 2030, as advocated by the State,
would lead to a significant contribution Lo
climate change.

The courts hald that procrastination is
unaceeplable. The later the action, the
sooner the available carbon budget will
bie deplatad, which in turm would requira
considerably more ambitlous measuras Lo
be taken at a later stage.

In reaching this canclusion, the courts
were Infoarmed by the findings of tha
intargovernmental Panel on Climate
Change (IPCC) and concluded that far

Annex | countries which inglude the
Metharlands and the EU as awhale, a
reduction af 25-40% in 2020 from a 1990
basis should ba achieved 1o hold tha
Increase In glokal average lemperatures
below 2°C. The courls also referred

to the Emissions Database for Global
Atmaspheric Resaarch [EDGAR), the UNEP
raports an the emissions gap, as wall

a5 international agreaments and policy
Instruments, Including thea UN Framawark
Comvention on Climate Changa and tha
Paris Agraamant.

Human rights obligation

Urgenda invoked the Eurogean Corvention
an Humans Rights (ECHR] and arguad




Genarating power, the old and the new way,
Eamshaven, Netherlands. ntoes Phosiunaniash

that the Dutch State cairles the obligation
1o take preventative mesasures against
climata changa to pravent tha violation of
Article 2 {the right Lo life) and Article 8 (the
Fleght to private and family life) of the ECHR.
Whila the ECHR may nat amtall a g

to protaction of the lving anvironment,
according 1o established casa law,
protection may be darived from Article 8
ECHR in zases In which the materlalisation
af ermvironmental harards may have direct
consequencas for a person's private lives
and are sufficiently serious, even Il that
parson's health is not In jecpardy.

The District Court rejected this claim and
cansidered that a legal person's physical
imtegrity cannot be vialated, Urgenda itsel
cannot be designated as a direct or Indiract
“wictim® of such a violation

The Couwrt of Appeals, hawever, acceptad
ECHR as aviabla legal path. It held that
Duteh law provides (or class actlons
brought by interast groups, tharefora

Urgenda ts antitlad to invoke Articles 2 and
8 ECHR an bahalfl of the individuals,

This stance is also taken by the Supreme
Court, It hald that the protection afforded
by Articles 2 and 8 ECHR is nat limited

1o specific persons, bul to society of the
population as a whalae, and in tha casa of
erviranmental hazards, the residents af that
endangered reglon. Urgenda, representing
thie Interests of the Netherlands residents,
can invoka this obligation.

Tort law: state duty of care o mitigale
Amisgiong

Tha first Instance judgment was based an
tort law instead (nuisance under the Dutch
Civil Code), that the State falled its duty of
care to mitigate as guickly and as much as
possible to protect its cltizans The court
hald tha high risk of climata change, with
sevare and lfe-thraataning consequeances
for man and tha enviromnmeant, posas a
limit an the State's discretionary powar Lo
flesh out the climata policy. This was not
analysad by the hgher courts.

Palitical doumain

Thea State argued that the frias politica
prohibits judges from making such
decisions that amount to an order o create
legislation, which belongs to the palitical
domain. The Supreme Court rejected this
claim, helding that the govermment and
parliament have a large degree of discretion
o make the political conslderations, but it

|5 up to the couwrts o decide whether they
have ramained within the limits of the law by
which they are bound. This cage involves an
excoptional siluation where measwes are
urgently nesded but the State falled ta do
*Its part®,

3. Germany:
Neubauer et al. v.
Germany

Court orders greater climate
ambition to protect future
generations

Summary

A graup al youths from Garmany,
Bangladesh and Nepal, supportad by
anviranmental assoclations, brought a case
agalnst the govarnment of Germany They
argued that the governmeant emissions
reduction afforts wera not sulficient to stay
within tha 1.5°C temparatura limit and had
thus violated their fundamental rights under
Germany's canstitution.

The Federal Constitutional Court held

on 24 March 2021 that parts of tha
Garman Fedaral Climate Changa Acl warg
Incompatible with fundamental rights due
o lack of provisions on the updating of
emission reduction targets for periods alter
2030 and ordered the legislator 1o enact
such provisions.

Following the judgment, an amendmaent to
the Faderal Climate Change Act enterad
Into force an August 31, 2021. It requires
a tightened reduction of B5% from 1990
lewvels by 2030, a targel of BB% reduction
by 2040, climate neutrality by 2045,

and nagalive emissions after 2050. Tha
ameandment was recently challenged In
Steinmetz el al v. Germany brought by a
group of German youths, claiming that tha
naw targats wara still not anouwah.

This case is an impartamt illustration of
Irster tempornal guarantees of freedom

as a lundamental right, meaning

that oppartunities should be spread
proportionately across ganerations.

In the case of carbon amissions, “ana
genaration must not be allowed to
consume large partions of the CO,
budget while bearing a relatively minar
share of the reduction effort, If this would
Invalve leaving subsequant generations
with a drastic reduation burden and
expose thelr lives to serlous losses of
freedam”, as said by the court, Therefore,
transition to climate neutrallty must be
deslgned at an early stage. The court
also sald profoundly that “tha fact that no
stale can resolve the problems of climate
change on |ts own dua Lo the worldwide
nature al the climate and global warming
does nat invalldate the obligation ta take
climate actian.”



Luiss MNeubauer, one of the
complalnants, Dead ToungAP

Lagal analysis

Dty of protection and legisiator’s
dacision-making leeway

The court concluded that it Is not
ascertainable that the legislator has
violabed its constitutional duties of
pratection against the risks of climate
change,

Art. 22) af the German Constitution
Imposes on the Stata a general duty of
prataction of life and physical Intagrity,
which encompasses protaction against
harm caused by emdronmeantal pallution
and rigks posed by Increasingly sevarg
climate change. This duty not anly applies
1o existing vialations, but is also oriented
towards tha futura

The State also has a duty of pratection
arising from the flundamantal right to
proparty in Art. 14(1) of the Garman
consttution which Includes the State's
duty Lo pratect property against the risks af
climate change.

However, the cowrt sald that it s for tha
legislator to decide how risks should be
tackled, and the legislator retains significant
decislon-making leewsay in fulfilling ts
duty of pratection, especially since it

also must reconcile the requirements of
health protection with conflicting Interests,
Tharafare, only whean no precautionary
measures have been taken, or Il measures
are manifestly unsultable. completely
Iinadequate, ar fall significantly short of

the protection goal, that the court will find
violation af a duty of protectian,

But it is not the case here. The court found
that legislation has taken tha Paris targeat
as a basis to set down [ts climata neuwtrality
goal by 2050 and has designed a speacified
reduction pathway of at least 55% by 2030
compared to 1990 levels, Therefore, It ls not
ewidant fram today's perspectva that the
laval of health protection requirad undear
caonstitutlonal law would not be achlavabla,
at laast with supplamentary adaptation
measures,

Dty of protection wis-d-vis complainanis
from overseas

The ultimate answer is also no. To start
with, the court accepted the standing of
the complainants living |0 Bangladesh and
Mepal, bacausea It cannot be ruled out from
the outseat thal the fundameantal rights

al the Garman Basic Law also ablige the
German state Lo protect them against

the Impacts of glabal climate change.
However, the standard of review is differant
for overseas casas, becausa given tha

limits of savereignty under International
law, Garmany would not hawe the option
of implementing adaptation measwes to
alford protection. Since mitigation and
adaptlation are Iinextricably linked, it would
not be possible to ascaitain whather a
possible duty of pratection had been
violated, Howaewar, tha court alsa said
that this does not exclude Garmany from
assuming responsibility, elther politically
or under Internaticnal law, to take steps
to protect people in poorer and harder-hit
countries.

Lenggries, Germamy.
Prul Pasiourmstre
There is no planet B.

Kt Srmpitsird Poobey

Intertemporal guaranteea of freedam

Howewver, the couit found violation

af fundamental rights such as the
Imtartempaoral guarantes of freadom
because the emissian amounts In tha
currant period will bring substantial burden
to reduce emissions n later periods. which
falls to guarantes freedom aver tme and
across generations. In other words, the
numearous forms of private and economic
activities that emit CO, are pratected
currently, a right which |s Increasingly
limited as climate change intensifies but
still pratected by the Basic Law. Theraelore,
the State has an obligation undear Art. 20a
af the Garman Congtitution (pregarving
the natural foundations of life for futura
generations) and under the principle of
propartionality to safeguard fundamental
freadom ovar thime and to spraad the
oppoartunities associated with freedom



Schilerses. Garmany. Donei Soellier

propartionataly across genarations Lo
avold an "emergency stop”, The smaller the
remalning carbon budget, the less freadom
anjoyed by future genarations.

In this respact. whila §3(1] of tha

Federal Climate Change Act sels a 55%
reduction target for the year 2030, and
§4(1) sets annual reduction targets far
spacific seclors, there is a lack of legal
provisions spacifying minimum reduction
reguiraments after 2030, which was
declared unconstitutional,

Pracautionary principle

Tha precautionary principle is enshrined
throughout the caurl reasoning. When
looking into the scientific basis lor
quantifying the remaining national carbaon
budget, the court accepted that there
may ba scientific uncertainty, but when it

comas to irreversible consaguences for
thie ermvlronment, the constitutlon imposes
a special duty ol care on the laglslatar,
This means “the legisiator must even take
account of mere Indications polnting to
the possibility of serious or irreversible
impalrmants, as long as these indications
are sulficiently rellable.” The court alsa
cited the UNFCCC that the lack of full
sclantific cartainty should not be used as
a raasan lor pastponing precautlonary
measuras where thare are threats of
"sarlous or reversible” damage. Therelare,
the law must take into account the IPCC's
gstimates on the size af the remaining
dlobal and natlonal carbon budget.

4. Netherlands:
Milieudefensie et

al. v. Royal Dutch
Shell plc.

Private company liable for
inadequate action to curb
climate change

Summary

Royal Duteh Shell ("Shell®) is Europe's
largest oll and gas business by revenue and
has opamations inmore than 70 countries. In
April 2019, the environmeantal group Friends
of tha Earth Netharlands (Milleudefensia),
together with six othar NGOs and mare
than 17,000 Dutch citizens sued the oll
glant. alleging Shell's contribution to
climate change viclates its duty of care
under Dutch law and the human rights
ahiligations af business enterprises.

In May 2021, The Hague District Court
ordered Shell to slash emissions by 45%
by 2030, relative to 2019 leveals, across
both emissions from its own operations

and amissions from the wse of the ail it
produces,

In March 2022, Shell appealed the
decision, hence the case s now panding.
However, the Court has declarad orders
to ba pravisionally enforceable, maaning
Shell will be required to meel its reduction
abligations even as the case |5 under
appeal,

This landmark ruding sets a pracedant

that corporations can be hald liable for
Inadequates action ta curb elimate change
and must cut emissions in line with global
climate goals. It may weall ushear ina new ara
afl avalving climate litigation and fual mora
climate sulls targeting corporate emitters.

Legal analysis

Corporate duty of care facing climale
afange

The focusing issue of this case is whether
a private company would be held lable and
violated ts duty of cara and human rights
abligations lor Inadeguate actions to curb
contributicns 1o climate change. This casa
bullds on the landmark Urgenda decision
which found that the Dutch governmeant's
Inadequate action on climate changa
violated a duty of care to its citizens. In this
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suit against Shell, plaintiffs extendead this
argumeant to private compan|es, arguing
that given the Parls Agresment's goals
and tha scientific evidencea regarding the
danger of climate change, Shall has a
duty of cara to take action to reduce iis
greenhousa gas ermissions. The plaintiff
outlined how Shell's long knowledge of
climata change, misleading statements,
and Inadequata action to reduce climate
change halpad support a finding of Shall’s
unlawlul endangermeant of Duteh citizens
and actlons constituting hazardous
negligenca,

Tha Couwrt intarprated the unwritten
astandard of care as an ohligatian of Shell
from the applicabla Book &8, Section

162 Dutch Civil Code, which means that
acting in canflict with what s generally
accepted according to unwrittan law is
unlaswful. Its cantant is further informed

rw
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by Articles 2 and 8 of the Europaan
Cormentian an Human Rights (ECHR) which
guarantae rights to life (Article 2) and
rights to a private life, family life, home, and
corraspandenca (Articlae 8). The Court’s
interpratation is basad on the relevant
facts and cireumstances, the best avallable
sclence on dangerous climate change

and how to manage it and the widespread
International consensus that human rights
affer protection against tha impacts

af dangerous elimate change and that
companies must respect human rights.

The court also loaked Inta the UN Gulding
Principles (UNGF) as to the responsibility
afl business enlerprses to respact
hurnan rights, which esdsts owar and
above compliance with national laws

and regulations protecting human rights
Tharalore, the court coneluded that it
was not enouah for companies to follow

Milsudefansia calebrate thelr

court victory sgainst Royasl Dutch
Shall. Bioomberg

the measures states take: thay have an
Individual respansibility independently af
the states, which included:

a. avoid causing adversa human rights
Impacts through thair cwn activitias, and

b. seek to prevent ar mitlgate adverse
hiurman rights impacts that are directly
linked to thair operations, products or
sarvices by thair business ralationships,
evan |f thay have not cantributed 1o thoge
Impacts,

Thus, such responsiblity ancompasses the
company's antira value chain,

Reduction of scope 1, 2 and 3 emissions

Royal Dutch Shell, as the tap holding
company, sets the general policy and
reparts on greenhouse gas amlssions ol
the Shell group an the basis of the World
Resources Institule Greenhouse Gas
Protocol (GHG Protocol)l. The GHG Protacol
categoaorizes greenhouss gas amissians in
Scopa 1, 2 and 3;

- Scope 1. direct emissions from sources
that are awned of contralled i full or In
part by the arganization;

= Scope 2! Indirect emissions fram
third-party sources from which the
arganizatiaon has purchasad or acquired
alactricity, steam, or heating for its
operations,



Artel view of river with bridge,
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= Scape 3 all othar indirect amissions
resulting from activities of tha
arganization, but accurring fram
greenhousa gas sources owned or
controlled by third parties, such as other
arganizations or consumers, including
amissions from tha use of thind-party
purchased crude all and gas.

The Court emphasized that Shell was

a major player In the worl dwide markat

afl fossil fuals and was responsible for
significant CO, emissions all over the warld.
The total CO, emissions of the Shell group
(Scope 1 through to 3] exceeded the CO,
amissions of many states, including the
MNetherlands. The Court thus concluded
that It was not In dispute that these global
€0, emissions of Shall contribute to

global warming and climate change in the
Metharands and especially the Wadden
region These emissions could lead Lo
dangerous climata change, as establishead
I the Paris Agreement and tha IPCC
sclentific reports. The court listed health
risks, linesses, deaths and the rise in the
seawabear leval as possible risks. In the mora
axtrama scenarios, the Wadden region will
drown completaly in the lang tarme

Tharalare, the Cowrt concluded that

Shell must reduce its Scope 1, 2. and

3 emisslons, across s entlne energy
portiolo, by 45% by 2030, relative Lo
2019 emission levels, The Court gave
Shill Neaxibdity In allocating emissians cuts
batweaan Scopa 1, 2, and 3 emissions, 8o
lamng as in aggregate, tha total emissions
werea reduced by 45%

The EU Emissions Trading System (ETS),
substitution by competifors, and state
palicies

Shell defended that its activities were
already covared by the EU ETS, Howewver,
the cowrt rejected this argument, saying
that tha ETS anly covarad a small part of
Its amisgions, nol to mention thosa oulside
af tha EU. lnsofar as Shall's raduction
oligation extends beyond the reduction
targel of the ETS systam, it will have o fullil
its individual obligation.

Shedl also argued that its reduction
abligation will have no effect because

its place will be taken by competitorns,
The court said this argument cannot be
|ustified, as It ramains to ba sean whathar
this circumstance will transpira,

The court addressed other rebuttals one by
ane, incleding that private parties cannot
take any steps until states determine the
frameworks. and that the anargy transition
must ba achieved by soclaty as a whole and
nat by just one private party, among others
Accarding ta the court, such grounds

da not absolve Shall of its individisal
responsibility regarding the significant
emigsions avar which it has control and
Influznca.

5.USA:
Massachusetts
v. Environmental
Protection
Agency

Court considered CO, as a
type of air pollutant subject
to control

Summary

In 2006, Massachusetts and eleven other
LS. states, and several citles, supparted
by a group of enviranmeantal organisations,
brought a lawsult against the LS, federal
Enviranmental Protection Agency (EPA), to
farce it to regulate carbon dioside and other
greanhousa gases [GHGs) as pollutants.
The Supreme Court, by a S ta 4 vate, ruled
In favour of the plaintiffs and held that
carban dioxide and other GHGS are "alr
pallutants” causing "alr pollution® under the
Clean Alr Act [CAA), and thus EPA bears a
duty to regulate GHGs.

This continues to ba ane of the most
Impartant climate change declslons

ever [sgued by the courts of the LS. By
Interprating alr pallution contral o cover
GHGs. the holding delines a major new
araa of EPA's duties. In addition, the case
had major cultural, political and symbolic
glgnificance, Including acknawledgeman
afl the wgency 1o address the harm caused
by global warming, and the iImplication that
favaurs acting collectivaly far the cammion
good and wallarne.

Legal analysis

Back in 2003, tha EPA mada two detarmina-
tions denying the petition to regulate GHG
emissions fram mator vahicles that (1) EPA
does not have authorities under the CAA,

to regulate CO,_ and other GHGs for climate
change purposes, and GHGs could not ba
considerad “air pallutants® under CAA; and
12) EPA has determinad that setting GHG
amlssion standards lar motor vehicles |s
nat appropriate, in 2005, tha US. Court af
Appeals far the District of Columbla Circuit
uphald the decision of the EPA. In 20086, the
Suprame Court granted a writ of certiorar
Lo review the declsian of the Clrewll Court
and reversad and remanded the lower courl
decision in 2007, The final ruling addresseas
the following thrae Issues:



Standing

Tha Court held tha State of Massachusells
had standing to petition for review of the
EPA's decisian EPA's refusal presented

a risk of harm to Massachusetts from

the risa in sea levels assoclated with

glebal warming that was both “actual®

and “imminent”. In addition, there was a
substantial lkelihood that judiclal rellel
reguasted would prompt the EPA to take
steps o reduce such risk,

CAA authorizes EPA to regulate GHGs as
“aif pollutants”

The hay |ssue is whathar carbon dioxide

is an “air pallutant® causing "air pallution®
as defined by tha CAA so that EFA has
authority to regulate. EPA argued that it
lacked authority to regulate new vehicle
emissions becausa CO, is nat an “air
pollutant®, and that, even il it possessad
authority, [t would decline to exarcise it "at
this time® because ragulation would conflict
with other administration priorities. The
Court held that GHGs fit wall within the
CAA's swaaping dafmition of “air pollutant”,
“Alr pollutant” dafined in CAA includas “any
air pallution agent._.. including any physical,
chemical.... substance .. emitied Into... the
ambient ale_.", This dafinition embraces

all airbarme compounds of whatever

stripa, Carban dlioxide and other GHGS are
undoubtedly “physical [and] chamical...
substancels] ®

The Court also faund EPA's argument
unipersuasive that its regulation of matar
vehicle CO, amissions would requlre

It ta tighten mileage standards, which

Is the Department of Transpor tation
(DOT)'s job. Even thaugh DOT's mandate
to promote enargy efllclency by setting
mileage standards may overlap with EPA's
anviranmental respansibilities, this inno

The AE.P. (American Elactric Power) coal
burning plant in Conesvills, Ohda. Michael &
Willksma ondThe W shirgbon Pos

way licansas EPA ta shirk its duty to pratect
the public health and welfare

EPA cannol decline o issue emissian
standards for motor vehicles

Tha Suprama Court hald that EPA can anly
avold taking regulatory action with respact
1o GHG emisslions fram new molor vehicles
i1t determings that GHGs do not contribute
to climate chamnge, ar I it provides some
reasonable axplanation as to why [t cannot
or will not axercize its discretion to make
the determination. However, the EPA
offered no reasanable explanation for its
refusal,

Tha Court acknowladged that Agency has
broad discretion 1o choose haw bagt Lo
marshal Its limited resourcas and personnel
to carry out Its delegated responsibilities,
but thare ara kay diffsrances batwaan
nan-anforcemant and denials of

Protect the Clean Alr Acl. Leon
Viop=liGesty Imagjes for NEDC

Vehicle emisslons, Ody Stocke/

Shugiersiock

fule-making petitions that are exprassly
authorisad. Tha EPA could nat avald

laking regulatory action under the CAA on
GHG emissions from rew mobor vehicles
based an policy judgments that a number
of valuntary executive branch programs
already provide an effective response Lo
the threat of global warming. Nor could EPA
refuse regulating GHGs by reasoning that
such regulation might impalr the President's
ability to negotiate with “hey develaping
nations® to reduce emissions, and that
curtalling motor-vehicle emissions would
reflect “an inefficlent, plecemeaal approach
to address the climate change lssue”

In addition, the EPA could nat maka such a
refusal by noting uncertainty about whether
GHGs contribule to global warming, and

Its cansequant conclusian that it wauld

be better not 1o regulate “at this timea®. If
sclantific uncartainty was so profound,

the EPA had to prave whether sufficient
Infarmation existad,

In canclusian, the Court found the EPA's
refusal to be “arbitrary, capricious,... ar
atherwise not In accardance with law”



From Environmental Justice to Clmalte
Justice

Natabily, the court realized that the case
was more than a traditional environmental
case and further boldly extandead
Environmantal Justica to Climate Justica,
From the court's view, mitigation sharas

a similar philosophy to pollution cantral,
with a focus on preventing emironmental
deterioration and penalising pallutars,
whareas adaptation emphaslses impraving
the capacity o adjwst to current and futura
effects of climate change. Adaptation
needs Lo engage multiple stakehalders
and sectars, such as technaology.
infrastructure, human resources, disaster
preparedness, eto., which fall aut of thea
raalm of Envirenmantal Justice. Therafare,
“mitigation can still be addressed with
Erviranmental Justice, adaptation can only
be addressad through Climate Justica,”
said the court.

The court want a step further fram Climate
Justice o Water Justice. In the Pakistani
context, water-related issuas like floods
and droughts have been accelerated

due to climata change. Thus, the court
further moved from Climate Justica to its
sub-concept, Watar Justice, ag rooted in
the Constitutien including the accessibility
1o clean and affordable water for survival
and recreational purposeas.

For the reasons abave, the court ruled
that the government’s delay and lethargy
violated the plaintifl's fundamental rights,

Creation of a Climate Change Comvrission
for implemeantation

Whaen the court found that no substantial
work had been done by the authorities,
thie caurt arderad a Clmate Change
Commission to be sat up to expadite

-

Child ait on cracked earth near drying water,

Py st Shutierstock

Impementation, composad of
represantatives of key authorllies. NGOs,
tlechnical exparts, alc

The Commission could functionally hear the
volce of differant stakeholders, manitor the
government's prograss, and work closaly
with tha Ministry of Climata Change o
accalarate tha executlon of policles. It was
also obliged to make recommendations on
climate change and file an Interim report
an the progress of implementation. In the
final judgment in 2018, the court noted that
among 242 priority actions listed undear the
Framewark, 66% had baan successiully
complated by the Commission. Tha

court agreed that the Commissian had
accamplishad its mission as an ad hoc
body and should give place to a standing
cammittea astablishad by Pakistan Cllimatsa
Change Act 2017 as a successar Lo keap
the ongaing link betwean the court and the
axeculive,

7. Kenya: Save
Lamu et al.

v. National
Environmental
Management
Authority and
Amu Power Co.
Ltd.

Court halts huge Kenya
coal plant over inadequate
environmental assessment

Summary

Lamu, located an Kenya's northarn coast,
Is a UNESCO World Harilage Site In 2013,
the lacal government proposed (ts first ever
coal pawer plant project, with a generation
capacity of 1050 MW, to be bullt on the
saashore of the Kwasasi area in Lamu

County. This project was part af thae Kemya

Visian 2030 initiative, which farmulated

a power generation program intended to
boost devalopment and industrialization in
Kenya.

The plannad US$2 billian coal powear plant
faced criticism on var ous aconomic,
arvironmental, hoalth and cultural grounds
since its announcement. In 2016, Save
Lamu, a community-basad organization,
brought a case together with fiva athar
plaintiffs, challenging the legality of the
environment impact assassment (ELA]
license, which was |ssued by the National
Enviranmental Managameant Authority.
Tha plaintiff argued that thare had bean
Inadequata public participation in tha ELA
process, and tha plant would contribute
o cllmate change, was [nconslstant

with Hanya's low carbon commitmants,
would have adverse effects an the marine
enviranment. and lacked mitigation
Mmaasuras.

In 2019, the Tribunal upheld the plaintifi's
clalims, Invalldated the EIA license and
ardered a frash EIA study. In 2020, the
bigaest financier af the praject, tha
Industrial and Cammercial Bank of China,
announced it had withdrawn plans (o
finance the project. Later in the same year,
the Kemyan govarmment afficlally cancelled
the project.
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This case |5 a novel and remarkable win, It
affirms alimate change as a refevant factor
in emvironmental Impact assessmeants,
reemphasizes the importance of public
participaticn In environmental decision-
making and is considered the most
impactful climate case from Africa 1o date,

Legal analysis

After carefully examining relevant casea
facts, the Tribunal ruled that the process
leacling to the preparation of the ElA was
not properly conducted, lacking a proper
analysis of alternatives, aconomic viability,
and adequate mitigation measuras of tha
project, with a fallure in acquining adequata
and affective public participation. Tha
procedurs far the issuance of the EIA

was thus in violation of the Environmental
impact Assassment & Audit) Regulatons

and thie Constitution of Kenya, As 8 rasull,
the Tribunal quashed the EIA and ordared
the project developer (if it chosea to pursue
thie project] to conduct a fresh ELA in
compliance with tha ElA Regutations, the
Climata Change Act 2016, the Enargy Act
2018, and the Natural Resources &ct 2076,
The Tribunal further instructad that the new
ElA shall angage with the lead agencies and
the public and ensure sufficient access Lo
infarmation by the public,

The Issues balow are of particular novelty
and significance and are thought-pravoking
for climate LEw worldwide

Citmate change and E1A4

The appeilants criticized the proposad
project for having breached Kenya's
gbligations wnder the Paris Agreemant.
Amu Power Company arguad that the
Parls Agreament entaned into lorce wall
after the EIA had been concluded and
Kenya's Climate Change Act was enacted
during tha ElA process. The Tribunal
referrad to the precautionary principle



and ruled insufficiency and inadequacy

I eansideration al elimate change. The
Tribunal wirate that “climate change lssues
are partinent in projects ol this nature
and due consideraticn and compllance
with all laws relating to the samea. The
amission to consider the provisions of the
Climate Change Act 2016 was significant
even though its eventual effect would be
unknowrn.”

Further, the Tribunal amphasized that *in
applying the precaulionary principle where
there s lack of clarity on the consaquences
af certain aspects af the project It behoves
the Tribumal to raject Il On climate change
|ssues, this s of greater impartanca

and made tha provisions on climata

changea within the report incomplete and
inadequate”

Tha Tribunal alss axplained the imMaraction
between E1A and elimate change The
purpose of the EIA process is to assist

a country in attaining sustainable
developrmant whan commissioning
projects. Tha United Maticns has set
Sustalinable Development Goals (SDGs),
which are an urgent call for action by all
countries recognizing that ending poverty
and other deprivations must go kand-in-
hand with strategles that Improve health
and aducation, reduce inequality, and
spur ecanamic grawth = all while tackling
climate change and warking to preserve our
oceans and forests,

Thea ruling of this case sals a remarkabla
precedent far demanding climate change
factars be Included in the EIA It shieds light
an new access paint af climate litigation

to be considarad by Judiciaras from ather
countries. ELA, as one of the most commaon

and wall-astablished mechanisms of
ervironmental rule af law across the globe,
can serve as a durable bridge 1o tackle
climabe change from legal parspective.

Tha impartance of pubfic participation

The appellants complained aboul the
lack of proper and effectiva public
participation during the EIA process, whila
the respondents argued that thera weare a
vast amount af attachments to the axhibiis
shawing public participation with the
community and other lead agencies.

Howevear, the court ruled thal the trus test
of participation would ba the affectivenass
of the procass, It I vital that even tha
most feeblest of volces be heard and
views considered. It is presumptuocus

to umilaterally provide for mitigation
measures in complate disregard of the

Local students hold a sign that reads
“Save Lamu Women's Movemant”®.
Dz Lilman

peaple af Lamu and thelr views. Thie
Tribunal considerad the raport to be
axtramaly bulky and purported (o capture
a lot of information, but develd of public
consultation contant, in the manrar
prescribed by the law, thus rendering it
Ineffective and at bast only of academic
valua,

The Tribunal highlighted the Impartance ol
propar and effective public participation,
stating that "public participation in an EIA
Study process is the axygen by which tha
ElA study and the repart are glven life

In the ahsance af public participatian,

thie ELA study process s a still barn and
deprived of life, no matter how voluminous
or imprassiva the presantation and |iteral
contant af tha EIA study raport is.”

This case represents a win far public
participation In environmeantal governance,
As stated inthe ruling, public participation
Is at the very core of any EIA exparience,
Tha ElA public participation process
cannat be a machanical exercise but must
be a vibrant and dynamic sctivity where
affected persons are engaged in a fair and
reasonable manne,



8. South Africa:
EarthlLife Africa
Johannesburg
V. Minister of
Environmental
Affairs and
Others

Climate change must be
considered in environmental
impact assessments

Summary

South Africa is a significant contribiutos to
global greenhouse gas emissions, because
af mining, mineral processing, and I1s coal-
InMtensive enargy System. Coal fired power
Slations ane the single largest national
source of GHG emissions in South Afrlca.
Meanwhile, South Africa is a water-stressed
country facing future drying trends and
waathar variability with droughts and

sudden excessive raing, Coal-fired power
stations require a steady and adeguate
supply of water, and are tharelora nat anly
contributors to climate change. but are also
al risk from the consequances of climate
change

In February 2015, the Integrated Envi-
ronmental Authorsations Department of
Emvdranmantal Affalrs granted Thabamealsi,
@ powser company, an anvironmantal author-
isation for a proposed 1200 MW coal-fired
powar station in Limpopo Provinea, inan
area landly known as “the Heartbeat of the
Bushveld® for ts beautiful vistas, crystal
clear straams, mountain gorges and axpan-
siva bushveld. The plaintiff, Earthllife Africa,
appaaled against tha autharisatlan over
lack of climate conslderations, among other
reasons,

Responding ta the appeal the Ministes
recagnised that the climate change
impacts af the proposed project ware

nat "comprehensively assassed andlior
considered” pricr ta the issuance af the
ervironmental autharsation by the DEA
As a rasult, she meraly asked Thabamats]
1o conduct a climate changae impact
assesement prior Lo the commeancemeant
of the project. Earthlife then proceeded o
file a court case, seeking a |udicial review
of both the authoriration and the Minister's
decision to uphald the authorization,

Earthiife Africs protest outside the Pretoria
High Court. Jemes Oty for CER

The court sat aside the Minister’s decislon,
concluding that elimate change Impacts

af coal-fired power stations are relevant
factars that must be consldered before
granting environmeantal authorisation, even
in the absence of specific provisions in

the statute. The court also ordarad that In
recansidering the decision the Minister
must conslder a climate change impact
assessment report, a paleantolagical
Impact assessmant report, and camiments
from Imerested and alfectad parties.

Baing South Africa’s first cllimate change
case, the challenge is a milestong thal
sands a clear massage (o the authorities
and project developers to take climate
changa impacts sariously.

Legal analysis

Climate change as a “relevant factar” in
granting emvironmenial authorisation

Earthlife's case mainly rests on sectian
240(1) of the Naticnal Environmiantal
Management Act [NEMAT), which obliges
compatent authorlties 1o "lake account

af all ralevant factors” In deciding anan
application for environmantal authorisation,
Including “any pollution, environmental
Impacts ar anviranmental degradation |ikely
to be caused™. Although climate change

Is nat explicitly writtan in tha provisian,

the clalmant argued that a climate change
Impact assessmeant must be conductad
befora granting approval, raad tagether
with the countiy's EIA regulations, and
Imterprated nlight of South Africa's
domestic amnvironmental policies, Constitu-
ton, and Sauth Africa's abligations undear
Intemational climate change convantions.



Thea DEA argued that there was no legal
provision expressly requiring a climate
change assessment to be conducted
balore the grant of an emvironmantal
authorisation. South Africa's international

abligations to reduce amissions ara broadly
framed and do nat prescribe measures

that the governmant miust implamant to
reduce amissians. The governmant has
discration over the design of mitigation
measwres. |t further raised the nead to
balance economie developrment with
climata change Imperatives, the country's
avar-riding priority to address poverty and
Inaguality, and the acute anergy challenges
It was facing to emphasize the demand for
coal-generated enargy.

Thabamalsi, the power comparny,

furthes added that Earthlife’s attermpt

1o introducea a mandatary assessmant
required a challenge lo the EIA legislation,
which cannot be achieved through this
proceeding. It claimed that any attempt to
prohibit coal fired power stations antiraly
would go against the Minister of Energy’s

decislon that 2500 MW of baseload enargy
must be generated from coal,

Tha court found that first, "a plain reading
of section 240(1] of NEMA confirms

that climate change impacts are indaad
redevant factors that must be considenad.”
It than interprated the NEMA purposively
thraugh tha Constitution, which includes

a fundamental |usticiable ermvircnmantal
rlght In section 24, It reads "Everyone has
thie right—{al 1o an ervironment that s not
harmiuwl 1o thair health or well-being; and (b)
io hanve the environment protected, for the
benafit of prasant and future ganerations,
thraugh reasonable lagislative and other
measuras that—{l] prevent pollution

and ecological degradation; (il) promaolte
conservation; and (i) secuie acologicaly
sustalnable development and use af natural
resources while pramating justifiable
aconomic and soclal development.”

The court further interprated NEMA
thraugh obligations under international
law. It cited Article 3(3) of tha LN

Hyala in D'nyala Mature Reserve, Limpopo,
South Africa. Wiwand

Conl Protest In Lephalals, South Africa
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Framework Convention an Climate Change
that requires all states parties to take
precautionary measuras in dealing with
climata change, and Article 4(1)if) that
requiraes all states partles (o take climate
change considerations inta account in their
relevant emvironmaental palicles and actions.

Therafara, the cowt cancludad through
“taxt, purpose, athos, and intra- and
gxtra-statutary contaxt of section 240(1)
of NEMA® that "climate change Impacts
ol coal-fired power stations are relevant
factors that must be considerad before
granting environmeantal autharisation®.

What now

Dasplte a reconsideration of climate
changa impacts, tha Ministar again
approved the authorzation in 2018, duwa
to outwelghing banefits of the power
plant. Earthlife togather with another
anvironmental |ustica group groundWark
launched new court proceedings. Thay
faund that Thabarmelsi and Khanyisa =
anothear coal plant. would cost Sauth Alrica
nearly 20 billlon South Africa Rand and
would requira costly increased mitigation
afforts to meel the country's climale
commitimaeants.

in 2019, threa af the South African
commercial banks withdrew financing far
the project. Nedbank further confirmed it
will not fund amy new coal plants, regardless
of technology.

Later in 2020, the Development Bank

af South Africa, tha Public Investment
Corporation and tha Industrial Developmant
Corporation alsa withdrew thedr financing
for Thabametsl. Finally, Thabamets|
notified governmant of the cancellation,
In Noavember 2020, the High Court ssised
an ordes setting asida all governmantal
autharizations for the plant by agreamant
between the parties, ending the case with
a hull stop,



9. Argentina:
Barrick
Exploraciones
Argentinas
S.A. and others
v. National
Government

Court protects glacier from
mining activities

Summary

Argantina has same of the greatest glacier
coverage In the Western Hemisphare,

and about 4% af the warld's glaclers
Glaclers are pait af the Andean reglon's
vast geodiversity, and they have immensea
anvironmental, cultural, and social valua,
Watar scarcity is one of the mast severa
consequences of climate change, Glaciers,
as an abundant source of frashwatar, can
supply water to many areas in the regiomn,
including tha citles of Quita and La Paz.

Glaciers are algo impartant indicatars of
climate change. Melting glaclers cause
Naading and sea leveal rise, thraatening lives
and Increasing the difficulties of climate
adaptation.

Tha Argantine Law of Glaclers was
passed In 2010 to strictly prohibit

harmiul extractive activities In glaciar

and permafrost areas. Mining companies,
hawvar, have long marked this reglan far
Its rich gold. silver and copper deposits. A
few yoears ago, the mineral company Barrick
and the Argantine Mining Explaration S A,
Initisted legal action seeking to declare
Argentina’s Law of Glaciers (nvalid and
unconstitutional.

In 2019, with a unanimous vote, the
Suprame Cowt of Argentina rejected
Barrick's challenge and confirmed the
constiutionality af the Law ol Glaclars.
The Court also found no proof of damage
to the mining compary, In the face of
catastrophic climate change, this case s a
stgnificant example amongst a recent wave
of ellmate litigations that has led to judicial
recagnition af the impact that business
activity, including mining, has on basic
hurman rights. Given the impartant function
glaclars have on ecasystems and local
commuenities, this case is critical In terms of
adaptation to climate hazards.

Pe guin, Ushuaia, Argenting, Sander Cromiach

Legal Analysis

The case contemplates whether a lederal
law can be used ta restrict mining activities
authorlzed by tha pravinclal govermmeant.
in Argantina, the permitting and cantral

ol mining eperations are In the hands

of provinclial governments, meaaning the
federal erviranmental authority has no
|urisdiiction over such activities. Therefare,
tha Law of Glaciers is an important toal for

the federal governmaent to stop axtractive
activities due to envirocnmental impacts.

The lawsult, which was filed in the Federal
Cotrt of the Province of San Juan, alleged
advarse affects of the implamantation of
the Law af Glaclers and the nulity of its
legislative procedura, The Province of San

Juan also slided with the mining compary,
and claimed the fadaral law harmed their

pravincial autonomy, Tha lawear court

T




supported the claims of the mining
campany and the provineial governmant
and lssued an Injunction suspending the
application of certain artlcles of the Law
which required the mining project to submit
a nesw audit. Those provisions could result
inadditional environmantal protaction
measwres, cessation, or relocation, and
were thus against the interest of mining
companies, However, the ruling was
avarturnad by the Suprema Court. who
supportad the full foree of tha Law of
Glagiers

MNatably, when the Court ruled on the
alleged unconstitutionality of the Law ol
Glaclers, It astablished tha neead to welgh
the varlous rights of all invalved parties,
bath individual and callective, such as
the right to a healthy and well-balanced
enviranment and the right to water. The
ruling provided a precedent for courts
dealing with similar cases.

Parito Moreno Glaciar Argentina
Agustin Lestaro,

In a casa whera climate justice was at
stake, Lhe Court provided legal certainty
amid a conflict batween extractive mining
aclivity, anvironmental protection, and the
fight against climate change. It rectified
the lower caurl's decislon because of
conflicting arguments and administrative
delay. Subsequently, Congress belatedly
mandated the enactmeant of a national
glacier standardization process checklist
o faclitate implementation af the Law and
designated a priarity list of protected areas.
This process had bean delayed far sevan
WEArS,

In addition to being exemplary, this ruling
advanceas the judicial dialogus between the
countiies of tha Amaricas in tha fallowing
five ways:

Boundaries of justiciable issues

A law can be considared justiciabla only
whan it goes against the principles of the
Constitution, Il a breach of the minimal
constitutional requiremeants cannat

be established, judiclal iInervention
maybe prematura and In the exarcise of
constitutional cantral judicial procaadings
may Interfere in environmental policy
matters that should be regolved thraugh
federal dialague rather than judicial action,

Jurisdictional areas and ermaronman ial
fadaralism

Cooperative federalism (thal the lfederal
and provincial government should take
concerted action rathar than split thedr
duties) and the pravision for “minimum
environmental standards” (minimal

faderal emvironmental boundaries to
protect glaciers) are almed at oblaining

“a haalthy, balanced amdronment fit for
human devealopment” farticle 41 of the
Argantine Constitution). Gavernmants at
all levels should manage natural resowrces
In acesrdance with the canstitulional
provisions for the ecologlcal emviranment.

Progressive realization of fundameantal
righis

Any delay of the authaority brings
particularly serlous consequence whan

the objective al the law is to protect
anvirmnmental, ecanamic, and social value
far the welfare al the current population
and fulure generations. The Paris
Agreement advocates “an affective and
progressiva response to the urgent threat

of climata changa®,

| o
Pascua Lama plan map. Yiemeda Commons

Indfvidiual and callective interasts undar the
conirol of comeantionality

Comentions represant fedaral
commitrmeants and international consensus,
They are supposed (o guarantee the group
Interasts and fundameantal human rights,

The legisiator establishad a cannection
between a variety of effects from the
extractive sactor. For example, the potential
lor big-scale mining Incldents in same
argas of the country, and the prasarnvation
and conservalion of glaciers as “stralagic
reserves” lor the global water supply.

The grawing global prominence of rights
related disputes caused by cllmate change
requires us to take a polycentric view

fram the standpoint of collectiva rights.
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El Chalten, Santa Cruz, Argenting.
Rafned Hoyon Waeht

Mearwhile, it's difficult for the traditional
bilataral negotiation to find solutions for
erviranmental problems,

Climate fustice

Under the Parls Agreamant, (L s nacassary
lo recognize “the importance of averting
minimizing and addressing loss and
damage assoclated with the adverse
gffects of elimate change, Including
axtramea weather events and slow onset
avants, and the role of sustainable
devalopment in raducing the risk of loss
and damage.”

Tha Parls Agreemant mentions the
importance of placing climata justica at tha
centra of elimata change litigation. Inits
Barrick-Pascua Lama Ruling, the Suprame
Court of Argentina Interpreted and
practiced climate justice In an innovative
W,

I the face of climate crisis and litigation

af aur time, the ruling of the Supreme
Court provides lessans for dealing with
similar events In future, entchas the
undarstanding of climate justice, considers
all parties invalved ina systermatic way o
protect the ecosystems and biodiversity,
and safegualds our commod hame for
present and future genemations.

‘By Claudia 5. de WindL intarnational
lawyar from the Dominican Republic, axpart
in political science, and Chiefl Executive of
the inter-American institule of Justice and

Sustainability ilJS).

10. Poland:
ClientEarth v.
Enea

Minority shareholders use
corporate law to challenge
fossil fuels

Summary

in Octobar 2018, CliemtEarth, a non-profit
anvironmental |aw charity, filed a claim
against Polish power company Enea
challenging its decision to bulld & new
coal fired power plant, ClientEarth, as a
minarity shareholdar of Enea, sowght to
annul the sharehalder resolution appraving
the canstruction of the Ostroleka C coal-
fired power plant, arguing that the plant
would pose an indefansitde financial rsk
to shareholders becausa |t did not take
climate change properly into account.
Tha claim was brought under the Palish
Commercial Companles Code,

Ostroteka C was a newly proposed 1,000
MW coal powsr plant In narth-aast Poland.
It was a joint ventura betwean Palish

slate-contralled energy companies Enaa
and Energa, both listed on the Warsaw
Stock Exchange, The plant was scheduled
to enter service In 2023, Once complete, it
would emit up to 6 million tons of CO_ per
VEar,

The issue in this case [ whether the
resalution granting cansent 1o bulld a coal-
fired power plant breaches board members’
fidueiary duties of due diligence and to

act in the best Interests af the company
and |15 shareholders, given climate-ralated
financial risks, CllentEarth argued that

the plant would be datrimental to thea
company's and shareholders' interests,

as the prafitability of the project would be
difficult to guarantes, and the firancing
slructure would be highly risky,

The court faund in favour of ClientEarth.
On August 1, 2019, the court ruled that
the resolution of construction approval
was null and void. Enea appealed, but its
appeaal was rajected. Finally, in mid-2020,
Energa and Enea announced the cessation
af Investmant In and construction aof the
project, for economic reasons.

The case s the first NGO-led shareholder
action in the climate context, and the first
legal challenge to carparate decision-
miaking on the basis of the fallure to
proparly take into account climate-ralated



financial risk Its success highlights a
growing trend of climate litigation targeting
private immastment n fossl luals. This
actian has alsa reminded boards af
directors and financlal seclor actors 1o
better understand and manage climate-
related financial risks and opportunities.

Legal analysis

Prior to the adaption of the resalution, tha
Ostrodeka C coal power project had all the
nacessary anvironmental and legal parmits
in place before construction could proceed.
Therefore, challenging the corporate
resolution on Initiating construction was tha
last remaining chance to stop construction,

GE Power signs contract with Elektrownia
nm GE proraver
Madslifiaki Bridge in Ostrobgka,

FarperemPolis sovessy

On 30 August 2018, CliemEarth

purchased a small number of sharas in
Enea, participated In Enea's extraardinary
general meating (EGM), vatad against the
Resolution, and had its objection put on
recard. In that way, ClientEarth was eliglble
to bring an action under Art. 422 § 2 Polish
Commearcial Companies Code [CCC), which
states thal a sharehalder wha voled against
the resalution and, fallowing |1 adoplicn,
requested that his objection be recorded in

the minutes shall have thea right to bBring an
actian for an annulment of a resalution of

tha general assambly,

Two monthis later, CliantEarth filed a lavwsuit
Ir the Reglonal Court In Poznar seeking a
|uehgrment af annulmeant of the Resalution,
CliantEarth claimed that the Resolution
braached board mambers” liduciary

dutias of dua dilipenca and to act in tha
best interests ol the companias and thelr
shareholders for tha lollowing reasons:

The resolution may harm the interests of
the company and ifs shareholders

ClientEarth asserted that the construction
af the Project is harmful to the Interest of
the company and its sharehalders, n light
al compaling evidencea from industry,
rating agenclas, and energy axperts that
the project is likely 1o be unprofitable and
will pose an indelensible firancial risk to
Invastors,




Chtrofgka c's lack of profitatiity

CliantEarth ralied upon the main reason
that the Praject lacked prafitabllity due lo
rising carbon prices and the decreasing
cosl af ranewables, as evidenced from
axpeart oplnlons fram industry, financial
thinktanks, and rating agancies. The impact
af EU energy reforms, and the damastic
measures (o reduce the share of coal in
pawer generation also have significant risks
for its financial viability.

Participation i the capacity market auction
i5 risky

By participating in the capacity market
auctian, generatorns procura commitmenls
1o providée additional genaraticn capacity al
limes of system stress and will be rewarded
by payment. CllentEarth s concemed that
ance the Project participates in the auction
it would be unabla to provide capacity
when dua, because the plant may not ba
constructad In time, |leading to foregone
payments and ingvitable panalties.

Rishy financing struciura

Tha Project’s linancing nagotiation

was tartuous—several domastic and
International banks axpressad reluctance
to provide further financing for the coal
project. Accarding to the reported financing

structura, only 30-35% of the prajact wauld
b financed throwgh credit, which maans
that Enarga and Enea as ghareholders
would nead to contribute up ta PLN 1.6
billion (abaut €350 million) of equity each,
and both companies would be extramely
axposad to the risks associatad with tha
i project, thus incraasing thele financial
sk

Tha resolution is contrary to “good
practice”

CliantEarth alleged that the bahawiowr

of Enga’s managemeant board propasing
the resolution breached board members'
fiduciary duties of due diligence and to act
in the bast interasts of the companies and
their sharaholders, thus contrary (o tha
“good practice” sel farth in§ 1, Article 422
al the CCC, which sets oul that "a resolution
of the general assembly which contravenas
the statutes or good practices and harms
the intarests af the company or Is aimed at
harming a shareholder, may be challenged
in an aston browght against the company
for an annulment of the resodution,”

Black coal deposits, Poland.
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